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Abstract: In Denmark, the rules on the reimbursement of
electricity charges for charging electric cars have been in-
troduced under the provisions of Act No. 1353 of December
21, 2012. Contrary to custom, the rules have not been intro-
duced into the Electricity Tax Act itself, but are only laid
down in the Special Act. However, the fact that the rules
have given rise to problems of interpretation is due not
only to the unusual way in which they were introduced,
but also to the ambiguities caused by the legal text itself,
and to the way in which the Danish tax authorities admin-
ister the rules.

In this article I will highlight some of the areas where
the rules have caused—and continue to cause—problems
of interpretation. I will therefore highlight requirements
for changing stations; interpretation of the company’s bill
and risk; the supply of electricity to the charging point;
and the correlation between the reimbursement rule and
the electric heating rules, the renewable energy rules, the
Danish Value Added Tax Act, and the European internal
market rules.

In addition, I will explain the rules for the reimbursement
of electricity tax for charging electric cars in Sweden and
Germany.

Finally, I shall examine the possibility of support for the
installation of charging points in the three countries.

1 Introduction

In Denmark, the reimbursement of tax on electricity for
charging batteries for electric cars before 2010 was sub-
ject to the general rules for the reimbursement of electric-
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ity tax.2 The general rules of Section 11(1)(1) of the Elec-
tricity Tax Act laid down that a company which used elec-
tricity for a taxable activity could apply for reimburse-
ment of the tax. As a result, it was essential to determine
when the electricity was to be considered consumed dur-
ing the charging. The Tax Assessment Council was there-
fore asked to a provide binding ruling on where electric-
ity consumption took place in connection with the charg-
ing of electric cars.> Was it in connection with the charg-
ing or in connection with the driving? If it happened when
charging the electric car, the company responsible for the
actual charging was considered to be the consumer of the
electricity, and thus the company was entitled to reim-
bursement. If it happened in connection with driving, the
individual motorist was considered to be the consumer,
and thus the possibilities for reimbursement were mini-
mal. The Tax Assessment Council found that the consump-
tion of electricity happened in connection with the actual
charging. The decision led to a brief indicative guideline,
in which the Danish Tax Agency stated that:

companies whose service activities involve charging batteries for
electric cars are subject to the rules on reimbursement of electric-
ity tax, provided that it is the company’s electricity provider or
another provider with whom the company cooperates that sup-
plies the electricity for charging, regardless of where and under
what conditions the charging of the batteries for electric cars
takes place. #

Since this is by no means an unambiguous interpretation
of the rules, the law was changed in December 2012,* when

2 See Section 11, (1) and (16) of LBK No. 421 of 05/03/2006, Bekendt-
gorelse af lov om afgift af elektricitet (Den.).

3 The actual decision has not been made public. See also the indica-
tive guideline SKM2011.259.SKAT (Den.), https://skat.dk/skat.aspx?
0ID=1943959&chk=217592

4 See the indicative guideline SKM2011.259.SKAT (Den.), https://
skat.dk/skat.aspx?0ID=1943959&chk=217592

(Note: Translated from Danish).

5 Act. No. 1353 of December 21, 2012, amending the Electricity Tax
Act and various other Acts and repealing the Act amending the Act
on the Taxation of Waste and Raw Materials. This is a special provi-

3 Open Access. © 2023 Thygesen, published by Sciendo. (cc) This work is licensed under the Creative Commons Attribution 4.0 License
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explanatory notes® stated that the bill contained “a clari-
fication and dissemination of the rules for the reimburse-
ment of electricity tax on electricity consumed for commer-
cially charging batteries for registered electric cars.”

The proposal sought to put into practice a political
desire that all known models of commercial charging of
batteries for electric cars should be subject to processing
tax” only when charging at charging points operated at the
company’s expense and risk, or when charging at battery
change stations. This meant—and still means—that com-
panies whose activities involve charging batteries for reg-
istered electric cars at charging points, as well as compa-
nies that use electricity to charge batteries for registered
electric cars at battery change stations, are reimbursed for
electricity tax, as the electricity is considered to be con-
sumed by these companies.

The rule was introduced in Section 21 of the Amending
Act, which states the following (translated from Danish):

Subsection 1. The tax is refunded on the taxable electricity con-
sumed by the company for charging batteries for registered elec-
tric cars. The refund includes electricity used in charging points,
including rapid chargers operated at the company’s expense and
risk, and electricity used to charge batteries at battery change
stations. The refund is also granted in accordance with the other
provisions of the Electricity Tax Act Art. 11, 11a, and 11c.

Subsection 2. The refund shall be granted notwithstanding the
condition laid down in Section 11(16) of the Electricity Tax Act
on the right of deduction to the same extent as the business has
a right to deduct value added tax on electricity and heating. To
substantiate the amount of the refund, the business shall, upon
request, provide statements of meterings of the electricity con-
sumed at charging points, including rapid chargers, and at bat-
tery change stations. Refunds will be granted with effect from
April 27, 2010, until December 31, 2015.8

sional scheme which is only provided for in Act No. 1353 and which
is not mentioned in the Electricity Tax Act. By Act No. 1585 of De-
cember 27, 2019, amending the Electricity Tax Act and various other
Acts, Section 7 states that this provisional reimbursement scheme has
been extended until December 31, 2021. By Act No. 203 of February 13,
2021, amending the Registration Tax Act, the Fuel Consumption Tax
Act, the Danish Tax Assessment Act and various other Acts, Section 6
states that this provisional reimbursement scheme has been further
extended until December 31, 2030.

6 Comments on the individual parts of the proposal. See 2012/1 LSF
52, Bill amending the Electricity Tax Act and various other Acts and
repealing Act No. 529 of June 17, 2008, amending the Act on the Taxa-
tion of Waste and Raw Materials.

7 Processing tax is the European Union’s minimum tax.

8 The expiry date of the rules has since been extended several times.
See Act No. 1585 of December 27, 2019, amending the Electricity Tax
Act and various other Acts—specifically, Section 7, where the tempo-
rary reimbursement scheme was extended until December 31, 2021.
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This special provision is not specified in the Electricity Tax
Act, but only in the above amending act. The procedure
is presumably unusual when rules on the reimbursement
of a tax are introduced, but the rules are not incorporated
into the tax law in question.

To add to the general confusion, rules have subse-
quently been introduced into the Electricity Tax Act® stat-
ing that:

As of January 1, 2020, a full tax will be levied on the charging of
electric cars both commercially and privately, without the possi-
bility of refunding part of the tax. However, the effective date!®
of these rules, which is laid down in the Electricity Tax Act, has
been postponed several times, so that they do not enter into force
until January 1, 2031, and thus do not run counter to the rules on
reimbursement in the 2012 Amending Act.'*

By Act No. 203 of February 13, 2021, amending the Regis-
tration Tax Act, the Fuel Consumption Tax Act, the Dan-
ish Tax Assessment Act and various other Acts, Section 6
further postponed the effective date for the termination of
refunding in accordance with the Electricity Tax Act until
December 31, 2030.

The fact that the rules have given rise to problems of
interpretation is apparent from the fairly large number of
binding rulings published in this area. This is due not only
to the unusual way in which the rule is introduced, but
also to the way in which the tax authorities administer the
rules.

In this article I will highlight some of the areas where
the Danish rules have caused—and continue to cause—
problems of interpretation.

I will therefore highlight the following issues in rela-
tion to the Danish rules for the reimbursement of tax on
electricity for charging electric cars:

— What are the requirements for charging points?
— How should “at the company’s expense and risk” be
interpreted?

By Act No. 203 of February 13, 2021, amending the Registration Tax
Act, the Fuel Consumption Tax Act, the Danish Tax Assessment Act
and various other Acts, Section 6 further extended the temporary re-
imbursement scheme until December 31, 2030.

9 By Act No. 687 of June 8, 2017, the Act amending the Registration
Tax Act, the Fuel Consumption Tax Act, the Electricity Tax Act and
various other acts.

10 The rules have entered into force and have thus been introduced
into the Electricity Tax Act, but will not take effect until 2031.

11 By Act No. 1585 of December 27, 2019 amending the Electricity Tax
Act and various other Acts, the effective date of the rules on the sus-
pension of refunding under the Electricity Tax Act was postponed un-
til January 1, 2022.
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— Does it matter who is responsible for the supply of
electricity to the charging point?

— What is the relation between with the rules on elec-
tric heating and the rules for renewable energy?

— What is the relation between the special provision
and the Danish Value Added Tax Act?

— What is the relation to the European internal market
rules?

In addition, I will examine whether Denmark’s neigh-
boring countries Germany and Sweden have rules similar
to the Danish rules for the reimbursement of electricity tax
for charging electric cars.

The reimbursement of electricity tax or lack thereof
is far from the only parameter that consumers take into
account when considering switching to an electric car. A
crucial parameter is the ability to “refuel” power wherever
one needs it. I shall therefore briefly highlight the “invest-
ments in charging infrastructure” in the three countries in
the form of each country’s rules on subsidies for the instal-
lation of charging points.

2 Requirements for charging
points—Denmark

While the actual legislative text does not lay down any re-
quirements for charging points, the explanatory statement
accompanying the bill states that “it is a requirement that
there be a metering of the electricity used to charge batter-
ies for electric cars. The metering requirement applies re-
gardless of whether the charging point is located in a pub-
lic accessible location, in households or elsewhere. The
meter must be integrated into the charging point.” [Note:
Translated from Danish.]

The tax authorities take the statement that the meter
must be integrated into the charging point very literally
and thus do not recognize meterings that are performed
anywhere else. This can be seen, among other places, in
the binding ruling in tax ruling SKM2021.283.SR.*?> The
case concerns a company that wishes to make a service
vehicle and charging point available to its employees.
The charging point is installed on the outside of the wall
of the employee electrician’s private home and equipped
with a fixed charging cable. From the box, a cable is fed
to the home’s electrical panel, in which a new circuit

12 See SKM2021.282.SR. https://skat.dk/data.aspx?0id=2303739&
lang=da
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breaker/fuse group and a MID electricity meter are in-
stalled, metering only the consumption for the charging
point. Thus, the actual charging point does not have an
integrated meter.

According to the Danish Tax Agency, a separate sec-
ondary meter located outside the actual charging point
fails to meet the metering requirement in the special
scheme.* The Danish Tax Agency justifies this by refer-
ring to the explanatory statement accompanying the bill,
which clearly states that “The meter must be integrated
into charging point”. The fact that this wording is non-
arbitrary is substantiated by responses to consultations by
the Minister for Taxation in connection with the considera-
tion of the bill. Thus, the Minister for Taxation replies that:

If the meter is located elsewhere than in the charging point,
many charging point installations allow for consuming electric-
ity for purposes other than commercial charging of batteries.
Therefore, for control reasons, the meter must be integrated into
the charging point.

In addition, the Danish Tax Agency considers that it
is clear from the documentation requirement in Section
21(2)(2) of the Amending Act No. 1353 of December 21, 2012:
“To substantiate the amount of the reimbursement, the
business shall, upon request, provide statements of me-
terings of the electricity consumed at charging points, in-
cluding rapid chargers, and at battery change stations...”
[translated from Danish].

Thus, it is a clear wish on the part of the Minister for
Taxation that reimbursement of electricity tax for charging
cars can only be granted when the proof of consumption
stems from a meter integrated directly into the charging
point. Therefore, control purposes are the justification for
this unambiguous statement of where the electricity meter
should be installed.

However, the fact that this is justified in control pur-
poses may be surprising when other tax legislation allows
electricity for charging electric cars to be metered by a sec-
ondary meter located outside the charging point. Thus, it
is clear from tax ruling SKM2015.376.SR that the inquirer
wishes for clarification as to whether it is sufficient for
electricity for charging electric (company) cars to be docu-
mented via a secondary meter or a separate main meter in
order to be considered as usual operating costs. Provided
that the charging point installed at the employee’s private
residence is used exclusively for charging the company-
taxed electric car, SKAT (the Danish Central Tax Admin-
istration) has determined that a separate electricity meter

13 Section 21 of Amending Act No. 1353 of December 21, 2012 (Den.).
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that meters only the electricity consumption from this spe-
cific charging point can serve as a basis for the employer’s
reimbursement of the electricity costs in question to cover
the usual operating costs of the electric (company) car. In
other words, the Danish tax authorities accept that a sec-
ondary meter is sufficient documentation and that the con-
trol option must be sufficient when one is governed by the
Danish Tax Assessment Act,'* but not when one is gov-
erned by the special provision regarding the reimburse-
ment of electricity tax.’®

It appears from the general metering requirements for
electricity or fuels used for both reimbursable and non-
reimbursable purposes that metering must be carried out.
For instance, when the space heating rules were intro-
duced in 1995%¢, it became necessary to find a way of me-
tering the electricity/fuel for which companies could no
longer be reimbursed. According to the legislative prepara-
tory work?, the distribution must be made by metering.
However, other calculation methods are allowed to deter-
mine the consumption of electricity. Thus, Section 11(5)
states that:

Businesses may choose from the following 3 principles when cal-
culating the quantity of electricity covered by Subsection 3:

1) The actual amount of electricity consumed in those
power plants, measured by meter; or

2) The quantity of heat produced, measured by meter and
multiplied by 1.1; or

3) The installed power multiplied by 350 hours per month.

The special possibilities were justified by the fact that it
would often be very costly to carry out separate meterings
of consumption in electric radiators, etc. Although con-
sumption in electric radiators, etc. cannot be directly com-
pared with the electricity consumption of charging points,
it can and should still be considered whether the costs
of requiring separate meters in charging points are un-
necessarily high compared to recognizing secondary me-
ters located outside the individual charging points. As-
suming that a company has many charging points on its
premises, it would, at the end of the day, be both adminis-

14 If the electricity can be individualized, the cost of the electricity
should be considered as ordinary running costs of the company car,
footed by the employer, conditional upon the employee being taxed
on a company car at the rates laid down in Section 16(4) of the Danish
Tax Assessment Act.

15 Section 21 of Amending Act No. 1353 of December 21, 2012 (Den.).
16 Act No. 418 of June 14, 1995.

17 LFF 1995-04-06 No. 210, Bill amending the Act on the Taxation of
Mineral Oil Products, etc.; the Act on the Taxation of Coal, Lignite and
Coke, etc.; and the Electricity Tax Act (Den.)
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tratively easier and more cost-effective to allow the meter-
ing of electricity for all charging points using a single sec-
ondary meter—which could, for example, be located next
to the main meter. If this secondary meter metered only the
consumption of each charging point and at the same time
met the requirements of BEK No. 544 of May 28, 2018, on
the “Executive Order on the market availability of meter-
ing apparatuses” (Bekendtggrelse om tilgaengeliggarelse
pa markedet af maleinstrumenter (Den.)), this should be
sufficient to meet the metering requirement.

2.1 Companies’ expense and risk—Denmark

The Amendment Act states that “The refund includes elec-
tricity used in charging points, including rapid chargers
operated at the company’s expense and risk, and electric-
ity used to charge batteries at battery change stations [...]”
(translated from Danish).!8

This begs the question: When is the company consid-
ered to operate the charging points at its own expense and
risk? In practice, the Tax Assessment Council has reached
a decision on this particular issue in several binding rul-
ings. For instance, SKM2020.12.SR* clearly states that the
ownership of the charging point is not decisive for the pos-
sibility of reimbursement. What matters is whether the
company actually operates the charging point at its own
expense and risk. In this particular case, the company is
responsible for the operation of the charging point, which
includes remedying malfunctions, damages, and defects.
The customer therefore pays only a fixed subscription to
the inquirer and thus does not bear a financial risk regard-
ing the operation of the charging point.

Nor does it matter whether there are two or three par-
ties involved in a subscription agreement regarding charg-
ing points. Thus, it does not matter whether a leasing com-
pany has taken out a subscription with a company pro-
viding a charging point that is installed with the leasing
customer. As long as the company providing the charging
point effectively operates the charging point at its own ex-
pense and risk, it may seek reimbursement for the electric-
ity tax.20

What matters, however, is whether the customer, in
addition to the fixed subscription payment, defrays sepa-
rate costs for a new charging point if, due to normal age

18 Section 21(1) of Amending Act No. 1353 of December 21, 2012
(Den.).

19 SKM2020.12.SR https://skat.dk/data.aspx?0id=2293082&lang=da
20 SKM2021.121.SR (Den.)
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and wear and tear, the charging point no longer works.
In such cases, the charging point shall not be considered
to be operated solely at the company’s expense.?* Thus,
the company cannot seek reimbursement for the electric-
ity tax.

Nor is it sufficient for the subscription scheme to in-
clude two annual service checks. In SKM2021.379.SR, the
company’s two annual service checks are considered to
be generally adequate and thus, in normal cases, no ad-
ditional costs will be accrued to the customer. However,
cases may arise where a charging point requires one or
more repairs that are not part of the intended level of ser-
vice in the subscription. If the customer chooses this sub-
scription solution, it is a calculated risk that the customer
may have to purchase service, repair, or even replacement
of the charging point, as accidental loss/destruction is also
part of the risk assumed by the customer. The Tax As-
sessment Council considers this possible risk of additional
costs to the customer to be sufficient for the scheme to fall
outside the definition of the charging point being operated
solely at the expense and risk of the company. Therefore,
the company cannot seek reimbursement for the electric-
ity tax in such cases.

2.2 Supply of electricity to charging
points—Denmark

According to the legislative preparatory work for Act No.
1353 of December 21, 2012,22 reimbursement of the tax on
electricity may be granted if the electricity is considered to
be supplied by the business at the charging points oper-
ated by the business—regardless of whether the charging
points are located in customers’ private homes, where the
electricity stems from the normal domestic electricity sup-
ply and where the electricity bill, including value added
tax, is paid by the household. Thus, it does not matter
whether the charging point is operated by the company or
whether the customer covers the cost of the electricity paid
to the power supplier.

Consequently, the electricity bill may be invoiced to
private households, housing associations, etc., or to the
companies that provide the charging services. The only
thing that matters is the requirement to document that full
tax has been paid on the electricity.

21 SKM2021.354.SR (Den.)
22 Section 21(1) of Amending Act No. 1353 of December 21, 2012
(Den.).
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This is, for instance, evident from SKM2021.384.SR, in
which the Danish Tax Agency states that it is not decisive
for the possibility of reimbursement of electricity tax in
connection with the charging of electric cars that the hous-
ing association (the customer) chooses to bear the cost of
electricity. What matters, however, is that full tax has been
paid on the electricity and that the tax is not re-invoiced to
the housing association’s customers.

The Danish Tax Agency states that:

For the Inquirer to be entitled to a reimbursement of the elec-
tricity tax, it is a requirement that the housing association, ac-
cording to the contractual basis for charging at the housing as-
sociation, does not re-invoice electricity tax for charging electric
cars; furthermore, this requirement must be inserted and clar-
ified in the contract for charging between the Inquirer and the
housing association, as no reimbursement of already reclaimed
electricity tax can be obtained. Without this requirement, there
is a risk of electricity tax being refunded twice when electricity
consumption concerns any VAT-registered businesses which re-
ceive reimbursement of electricity tax through the VAT return in
the tenancies of the housing association. (Translated from Dan-
ish.)®

2.3 Correlation with the rules for electric
heating and the rules for renewable
energy—Denmark

In addition to documentation in the form of the metering of
electricity consumed by charging points, a prerequisite for
reimbursement under the special scheme?* is that the con-
dition of Section 11(5), 3(3) of the Electricity Tax Act (for-
merly Section 11(15), 3rd paragraph) can be met. According
to this provision, the business must be able to produce in-
voices or separate statements showing the amount of the
tax as evidence of the amount of the refund. It therefore
follows that the company is required to prove that full tax
has been paid on the electricity consumed by the charging
point.

All other things being equal, this is bound to cause
problems in relation to the rules on reduced electricity tax
for households using electricity for heating and in rela-
tion to the rules on the tax exemption for renewable energy
which is used directly by the electricity producer.

In cases where a household uses electricity for domes-
tic heating, the household must pay a reduced tax. Thus,
the household pays the full tax of DKK 0.90 per kWh for the

23 Please refer to the Danish Tax Agency’s reasoning on question 2
of SKM2021.384.SR (Den.).
24 Section 21 of Amending Act No. 1353 of December 21, 2012 (Den.).
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first 4,000 kWh and DKK 0.08 per kWh for all electricity
consumption above 4,000 kWh. This means that a house-
hold with electric heating is unable to benefit from the rule
on reimbursement for electricity used for charging elec-
tric cars.? If such a household enters into a subscription
agreement with a company for charging an electric car, the
company cannot, as a rule, apply for reimbursement of the
electricity tax. This is because the company must be able
to prove that full tax has been paid on the electricity used
by the charging point. Obtaining proof would not be possi-
ble, as the household does not pay full tax on consumption
beyond 4,000 kWh. For such households to benefit from
the reimbursement, the company providing the charging
service must itself be responsible for the supply of elec-
tricity to the charging point, so that the electricity used
in the charging station bypasses the household electricity
meter and thus is not included in the electricity consump-
tion of the household. In such cases, households will only
have to pay DKK 0.90 per kWh for electricity consumption
up to 4,000 kWh. Beyond that, they will have to pay DKK
0.08 per kWh of electricity, but they will immediately only
have to pay DKK 0.04 per kWh for the electricity used for
charging their electric car, since the company providing
the charging point will be able to seek reimbursement al-
ready from the consumption of the first kWh.

Looking at the exemption rules for renewable energy,
there are several schemes:

The net settlement method allows households to gen-
erate electricity at their renewable energy power plants
and, on the one hand, to use it themselves before sell-
ing it into the national electricity grid and, on the other
hand, to sell it into the national electricity grid and to re-
cover it without having to pay electricity tax on it.2¢ If your
household is covered by the annual net settlement, it is
calculated once a year how much electricity you have pro-
duced and distributed to the collective power grid. Next,
the household’s total power consumption from the grid is
calculated, deducting one’s own production. Only the dif-
ference is taxable. In other words, you do not pay tax on
domestic production. The same applies to the hourly net
settlement method, only on an hourly basis, not annual.

Here, it should be noted that net settlement on an an-
nual basis on renewable energy power plants with an in-

25 This is because the subscription rate depends on the company
providing the charging service being able to obtain reimbursement
of the electricity tax.

26 According to the previous Section 2(1)(e) of the Electricity Tax Act,
electricity produced on photovoltaic (PV) power plants with an in-
stalled capacity of no more than 6 kW is exempt from taxation. The
rule can be applied until 2032.
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stalled capacity of no more than 6 kW was abolished in
2012 and replaced by net settlement on an hourly basis.?”
However, power plants installed before the change in leg-
islation may continue to use year-based net settlement un-
til 2032.

The hourly net settlement method was abolished in
2017,28 when instant billing was introduced instead for
new renewable energy power plants and existing busi-
ness power plants, including that of the letter, which used
hourly-based net settlement. However, existing domes-
tic renewable energy power plants may continue to use
hourly-based net settlement until 2032.

Instant billing means that only the electricity produced
and consumed before it is transferred to the collective net-
work is exempt from tax, while all consumed electricity
which is purchased on the collective electricity network
is subject to ordinary tax. Instant billing thus means that
the owners of renewable energy power plants are taxed on
equal footing with electricity consumers without renew-
able energy power plants in relation to their purchase of
electricity on the collective network.

This means that depending on the scheme that applies
to the household, the association, the company, etc., a cer-
tain amount of their electricity is exempt from tax, and a
certain amount is taxable. This has led to requests for bind-
ing rulings, and thus the Tax Assessment Council decided
in SKM2018.220.SR that the documentation requirement
cannot be met if a consumer is subject to the net settlement
method.

The inquirer takes the view that when the net settle-
ment method in the customer’s annual statement substan-
tiates that a number of kWh (at least equal to that for which
compensation is sought) have been fully taxed, this must
be sufficient to apply the rule of reimbursement of electric-
ity tax for charging electric cars.

However, the Tax Assessment Council considers that
the inquirer cannot request reimbursement of electricity
tax for consumption for charging electric cars from cus-
tomers whose net metering scheme includes PV power
plant(s). The Tax Assessment Council justifies this by the
fact that the inquirer will ask for reimbursement of a tax
that has not been paid. Whether that is a correct assump-
tion is debatable. It is true that it cannot be proven with
certainty that the electricity used at a given time is taxed
from the collective network. However, if the application
model for reimbursement outlined by the business in the
binding ruling is followed, compensation for a quantity of

27 By Act No. 1390 of December 23, 2012 (Den.).
28 By Act No. 1049 of September 12, 2017 (Den.).
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electricity greater than the amount tax paid by the house-
hold will never be sought. In other words, compensation
would be at least “neutral” in relation to the public purse.

Looking at the latest binding ruling (SKM2021.474.SR)
regarding the correlation between the exemption rules
for renewable energy and the reimbursement rules in the
Amending Act, the Tax Assessment Council has provided
answers regarding a project in which a company makes
a comprehensive package available to customers.?? The
package includes a renewable energy installation (solar
panels/wind turbines) and charging points for electric
cars. Ownership will be transferred to the customer upon
delivery, but the company will be responsible for the oper-
ation and maintenance of both the energy installation and
the charging points. The customer who owns the instal-
lation and charging points takes out operational, mainte-
nance, and vandalism insurance. If the renewable energy
installation does not provide sufficient electricity for the
charging point, they will be supplied with electricity from
the collective network.

The request for binding rulings includes a specific
project which the company has already launched. Thus, an
agreement has already been entered into with a customer
(A) for setting up a photovoltaic (PV) system in four park-
ing spaces at a high school and installing two charging
points for charging registered electric vehicles. The charg-
ing points are powered by the PV system. If the solar pan-
els do not produce enough power, the charging points can
receive power from the collective power grid via the high
school’s control board, which will have a secondary me-
ter3® installed that measures the power supplied from the
collective power grid to the electric vehicle chargers. So-
lar panel production is monitored via inverter and made
available on the solar.web portal.

The first seven questions concern the scope of the ex-
emption for electricity which is produced on the PV power
plant and used for charging electric cars. The essence of
the Tax Assessment Council’s answer is that in order to be
exempt from electricity tax, it must be renewable energy
used for the electricity producer’s internal consumption.
Thus, tax exemption can only be granted in cases where
the charging point is used exclusively for charging the elec-
tricity producer’s own electric cars. In other words, tax

29 SKM2021.474.SR https://skat.dk/data.aspx?0id=2338690&lang=
da

30 The binding ruling does not address the use of a secondary me-
ter, but it must be assumed that the tax authorities will not approve
their use, cf. the discussion in the section “Requirements for charging
points.”
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exemption cannot be granted in cases where high school
users are allowed to use the charging points.

Thus, in the case of the use of taxed electricity in
charging points, it is important to determine whether the
company can seek reimbursement for that electricity tax.
The Tax Assessment Council considers that the company
does not meet the requirement to bear the full financial
risk involved in the operation of the charging points. The
reason is that the customer (A) has taken out an opera-
tional, maintenance, and vandalism insurance. Thus, the
company cannot seek reimbursement for the electricity tax
in the specific project.

However, the company may consider whether to mod-
ify future projects so that they alone are faced with the risk
of operation and maintenance of the charging points and
thus meet the requirements for reimbursement.

2.4 Correlation with VAT
legislation—Denmark

Section 21(1) of the special rule states that:

[...] the reimbursement is also granted in accordance with the
other provisions of the Electricity Tax Act, Sections 11, 11a, and
11c.

Subsection 2 states that:

The reimbursement shall be granted notwithstanding the condi-
tion laid down in Section 11(16)3! of the Electricity Tax Act on the
right to deduct to the same extent as the business has a right to
deduct value added tax for electricity and heating [...].

Section 11(1) of the Electricity Tax Act states that VAT regis-
tered companies can apply for reimbursement. This means
that as a rule, the companies must meet the requirements
set out in the VAT Act. However, it is worth noting that
it is the business which operates the charging point that
can seek reimbursement, since it is considered to be the
consumer of the electricity, and thus it does not matter
whether the owner of the electric car is a private individ-
ual, an unregistered business, or a VAT-registered busi-
ness. The business operating the charging points is most
likely to fulfill the conditions for VAT registration. They
thus have an economic activity, since they presumably
seek to generate a certain lasting income from charging
cars and, furthermore, they provide taxable transactions,

31 Today, Section 11(5) of the Electricity Tax Act.


https://skat.dk/data.aspx?oid=2338690&lang=da
https://skat.dk/data.aspx?oid=2338690&lang=da

§ sciendo

since they charge a fee for charging the cars.3? Other com-
panies which provide their own charging points for charg-
ing their own cars and possibly customers’ cars will also
be able to obtain reimbursement for the electricity used
by the charging point, provided the transactions are reg-
istered for VAT.

Under the general rules of Section 11, companies reg-
istered for VAT will be able to obtain reimbursement of
the electricity tax to the same extent as they are entitled
to reimbursement of the VAT on the electricity consumed.
This means that only electricity used for activities subject
to VAT are reimbursable. If a company has both taxable
and exempt transactions, they can only seek partial reim-
bursement for the electricity tax. In such a case, the busi-
ness would have to use the turnover distribution rate cal-
culated for the VAT deduction on overheads to determine
the partial reimbursement of the electricity tax. In actual
practice, the city court has in SKM2011.594.BR ruled that
the partial reimbursement cannot be calculated on the ba-
sis of anything other than the VAT turnover, regardless of
whether a more accurate picture of electricity consump-
tion can be created through secondary meters. In the case,
the city court assumes that the company has a main meter
and two secondary meters, which meter the consumption
in the kitchen and kiosk. Total settlement is made for the
purchase of electricity for the use of activities subject to
and exempt from VAT. Consequently, it must be regarded
as a single purchase and the consumption of electricity is
therefore considered to be a common expense covered by
Section 38(1) of the VAT Act, since electricity cannot be at-
tributed solely to activities subject to or exempt from VAT.
This means that the VAT deduction must be calculated by
distribution of turnover. Since the reimbursement of the
electricity tax is reimbursed to the same extent that the
business has the right to deduct input value added tax for
electricity, this means that the business must apply the cal-
culated turnover rate to its application for reimbursement
of the electricity tax. As a result, it cannot be fully reim-
bursed for the electricity tax, even for the amount spent
on purely taxable activities.

Since the electricity used for charging electric cars is
measured by (secondary) meters integrated into the charg-
ing points, this means that according to the general rule
in Section 11(5) of the Electricity Tax Act, a company per-
forming activities that are either subject to or exempt from
VAT may seek only partial reimbursement of the electric-
ity tax, based on the result of the calculated turnover rate.

32 This applies regardless of whether the payment for the charging
is in the form of a subscription scheme or direct payment.
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This applies regardless of the fact that the electricity in
the charging points is used exclusively for taxable trans-
actions. However, the wording of the special scheme that
the reimbursement is granted, notwithstanding the condi-
tion laid down in Section 11(5) of the Electricity Tax Act
on the right to deduct to the same extent that the busi-
ness has the right to deduct VAT for electricity and heat-
ing, means that companies can obtain full compensation
for the tax on electricity specifically used in the charging
points. However, it is still a prerequisite that the actual
charging of the cars can be considered a taxable transac-
tion. This means that if a company charges cars for which
no VAT deduction can be granted (e.g., cars subject to full
registration tax33 and VAT), it is not possible to obtain re-
imbursement for that part of the electricity tax. Whether
a company can obtain reimbursement for electricity tax in
connection with charging customers’ or employees’ cars
will depend on whether or not that charging is considered
to be part of a taxable transaction.

In addition, the reference to Section 11 of the Electric-
ity Tax Act must mean that liberal professions which are
currently not entitled to reimbursement of electricity tax
used for process, cannot apply the reimbursement rules
of the Amending Act. The reason for this is that the rule
that the liberal professions cannot be reimbursed for pro-
cess energy was previously laid down in Section 11(2) of the
Electricity Tax Act and that the effect on the repeal of that
rule will not enter into force until January 1, 2023. There-
fore, until January 1, 2023, liberal professions cannot be
reimbursed for electricity used to charge electric cars.

In addition, companies that only have activities ex-
empt from VAT cannot apply for reimbursement of the elec-
tricity tax for charging electric cars. This is because such
companies do not have to be registered for VAT, and thus
they are outside of the scope of the rules when referring to
Section 11 of the Electricity Tax Act in Section 21(1) of the
Amending Act.

However, it should be kept in mind that both the lib-
eral professions and non-VAT-registered companies, such
as households, can take out a subscription with a charging
company that provides the charging to them. The charg-
ing company can apply for reimbursement of the electric-
ity tax and set the reimbursement as a discount to the com-

pany.

33 In Denmark, vehicle registration tax (VRT) on cars and motorcy-
cles is calculated on the basis of the taxable value, i.e., the value in-
cluding VAT, but excluding VRT. For an overview in English of the 2022
VRT rates, please see https://skat.dk/skat.aspx?0id=2244599


https://skat.dk/skat.aspx?oid=2244599
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2.5 Correlation with the European internal
market rules—Denmark

Since any system of tax relief could potentially consti-
tute State aid, it should be examined whether the special
scheme should be regarded as State aid.

The rules on State aid are laid down in Article 107 of
the TFEU. Section 1 states that:

Save as otherwise provided in the Treaties, any aid granted by a
Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in
so far as it affects trade between Member States, be incompatible
with the internal market.3*

When considering the rule of reimbursement of the tax for
charging electric cars, it clearly fulfills the condition for
State aid under Article 107(1) of the Treaty. Thus, it con-
stitutes aid granted from State resources, since it is the
State that reimburses the tax to the businesses. The rule
favors certain businesses, since suppliers of other vehi-
cle fuels are unable to obtain reimbursement of taxes on
their supplies, which distorts competition between those
industries. It must also be assumed that the reimburse-
ment rules affect trade between Member States, since the
rule, all other things being equal, will favor the use of elec-
tricity. After all, electricity is generally domestically pro-
duced compared to other motor fuels, which are often pro-
duced in other countries.

Once the compensation has been found to be State aid,
it may nevertheless be compatible with EU State aid rules.
The compensation scheme for the taxation of electricity
for charging electric cars is covered by EU Regulation No.
651/2014 of June 17, 2014 (Block Exemption Regulation),3s
Article 44: Aid in the form of a reduction in environmental
taxes and charges under Directive 2003/96/EC. Preamble
64 to the Block Exemption Regulation states that:

34 Consolidated versions of the Treaty on European Union and the
Treaty on the Functioning of the European Union - Consolidated ver-
sion of the Treaty on the Functioning of the European Union - Proto-
cols - Annexes - Declarations annexed to the Final Act of the Intergov-
ernmental Conference which adopted the Treaty of Lisbon, signed on
13 December 2007 - Tables of equivalences Capter 1: Rules on compe-
tition - Section 2: Aids granted by States - Article 107 (ex Article 87
TEC)

35 Note: There has been an extension in accordance with Commis-
sion Regulation (EU) 2020/972 of 2 July 2020 amending Regulation
(EU) No. 1407/2013 as regards its prolongation and amending Regu-
lation (EU) No. 651/2014 as regards its prolongation and relevant ad-
justments.
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Aid in the form of tax reductions pursuant to Council Direc-
tive 2003/96/EC of 27 October 2003 restructuring the Community
framework for the taxation of energy products and electricity
favouring environmental protection covered by this Regulation
can indirectly benefit the environment.

In doing so, the European Union considers it appropri-
ate to entitle certain types of tax relief, whether or not
they constitute State aid, if they can be justified on envi-
ronmental grounds. All other things being equal, it must
be assumed that the reimbursement rules will facilitate
the transition from diesel and gasoline cars to electric
cars, which are considered to be more environmentally
friendly. In this way, the reimbursement rules comply with
the block exemption rules as they benefit the environment.
As a result, Denmark has been able to introduce the re-
imbursement rule without the approval of the European
Commission.

2.6 What is being done in Denmark’s
neighboring countries to promote the
use of electric cars?

As Sweden and Germany are also members of the EU, they
are subject to the same harmonized rules on the tax on en-
ergy products, including the electricity tax, as Denmark.
For thisreason, I have decided to examine the Swedish and
German rules on the electricity tax to determine if these
countries have any rules concerning the reimbursement of
the tax on electricity used for charging electric cars that
are less complicated than the Danish rules.

3 Rules for the reimbursement of
electricity tax for charging
electric cars in Sweden

Lag (1994:1776) om skatt pa energi (Swed.)3¢ states that all
electricity used in Sweden is subject to taxation.>”

The rules for the reimbursement of the electricity tax
are set out in Sections 12-15 of Lag (1994:1776) (Swed.). In
particular, it states that compensation may be granted for
electricity used for:

36 Lag (1994:1776) on the tax on energy, (Andring till och med: SFS
2021:411) (Swed.).
37 In accordance with Chapter 11, Section 1.
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- commercial land or forestry activities;3®

— commercial aquaculture activities;3®

— shore power*°

— electricity which, after battery storage, is returned to
the power plant from which it originates**

— trains or other railroad-connected means of trans-
port or for operation or heating in the immediate
course of such consumption;*?

— mainly for chemical reduction or mainly for elec-
trolytic processes;*?

- in the manufacture of the products referred to in Part
6(a)s

— in the case of metallurgical processes or in the man-
ufacture of mineral products, provided that the in-
coming material has been chemically altered by
heating in furnaces or that its internal physical
structure has changed, in so far as the right to reim-
bursement does not result from (2).4

- the manufacturing process in industrial activities;*6

— consumption in a mainframe room*”

On the face of it, none of these reimbursement rules
allows for reimbursement for the tax on electricity used to
charge electric cars. Thus, it must be assumed that elec-
tricity used for charging electric cars cannot be considered
to have been consumed for the industrial manufacturing
process. The only form of electricity related to transport
covered by the reimbursement rules is electricity for rail
traffic. Thus, there is no direct reimbursement for tax on
electricity for charging electric cars in Sweden. However,
it cannot be ruled out that Sweden, like Denmark, has in-
troduced a rule into an amending act. That being said, it
has not been possible for the undersigned to find any such
rule. As it is not possible to seek reimbursement for tax
on electricity used for charging electric cars in Sweden,
no decision has been taken as to who should be consid-
ered a consumer of electricity when charging. However, it
must be assumed that Sweden, like Denmark, considers
the sale of a charging service to be a taxable service and

38 Section 12 / Effective date: 01/01/2021 / Lag (2020: 1045) (Swed.).

39 Section 12 a / Effective date: 01/01/2021 / Lag (2020: 1045). Applies
only to SMBs in accordance with Annex I to Commission Regulation
(EU) No. 1388/2014 of December 16, 2014 (Swed.).

40 Section 12b / Effective date: 01/01/2021 / Lag (2020: 1045) (Swed.).
41 Section 13 / Lag (2018: 1887) (Swed.).

42 Section 13 a / Lag (2017: 1208) (Swed.).

43 Section 13 a / Lag (2017: 1208) (Swed.).

44 Section 13 a / Lag (2017: 1208) (Swed.).

45 Section 13 a / Lag (2017: 1208) (Swed.).

46 Section 14 / Effective date: 01/01/2021 / Lag (2020: 1045) (Swed.).
47 §15/ Lag (2020: 1045) (Swed.).
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thus it must also be assumed that it is the provider of the
service who must be regarded as the consumer of the elec-
tricity used to produce the service. In that case, the charg-
ing company will be considered to be the consumer.

On the other hand, where there is no possibility of re-
imbursement of the tax on electricity for charging electric
cars, it is possible to use duty-free electricity. In Sweden,
Section 2 of the Lag om skatt pa energi (Swed.) lays down
rules for the exemption of self-generated electricity.*® The
exemption applies both to electricity produced from a gen-
erator of a certain size*® and to renewable energy installa-
tions,*® provided that the electricity is not transferred to
the power grid. In addition, it is possible to transfer elec-
tricity to a user other than the manufacturer without elec-
tricity tax being imposed. However, there are three condi-
tions which must be met before electricity can be trans-
ferred to anyone other than the actual producer: The power
must be less than 50 kilowatts; electricity must not be
transferred to the commercial power grid; and, finally, the
electricity must not be sold commercially. As a result, a pri-
vate individual or a company can use electricity to charge
electric cars without having to pay tax on the electricity,
provided it is sourced directly from its own power plant or
supplied directly from another person’s/company’s power
plant free of charge.

48 Lag (1994:1776) (Swed.).
49 The conditions of Section 2(1):

(a) inanenterprise with an installed generator power totaling less
than 100 kilowatts;

(b) by a person with an installed generator power totaling less
than 100 kilowatts;

50 The conditions laid down in the first subparagraph of Section
2(1)(a) and (b) if the electricity is produced by:

1) Wind or waves, the power is raised to 250 kilowatts

2) Solar energy, the is raised to 500 kilowatts (installed peak
power)

3) Other energy source without generator: The power remains at
100 kilowatts
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4 Rules for the reimbursement of
electricity tax for charging
electric cars in Germany

Section 1 of Stromsteuergesetz (StromStG) (Ger.)>! states
that electricity consumed in Germany is taxable.>?

In order to understand the possibilities for reim-
bursement of electricity tax for charging electric cars in
Germany, it is necessary to first define the concept of
electromobility, since this concept is applied in the Ger-
man reimbursement rules. Section 1c of the Stromsteuer-
Durchfiihrungsverordnung (StromStV) (Ger.)®3 states as
follows:

(1) Electromobility within the meaning of the Act is the use of

1. battery-powered electric cars and
2. externally chargeable hybrid electric cars (also known as
plug-in hybrids).

According to #1, an electric car is (within the meaning
of Section 1 of the German Road Traffic Act) defined as
a motor vehicle that is powered by electricity and whose
electrical energy storage (battery pack) can be charged ex-
ternally. According to #2, an externally chargeable hybrid
electric vehicle is a motor vehicle with multiple drive sys-
tems, at least one of which is electric and whose electric
energy storage device (battery pack) can also be charged
outside the vehicle.

(2) The following use is not considered as electromobility for the
purposes of the Law;

1. Electric vehicles not approved for road traffic, and which
are used exclusively in the territory of the business;

2. Electric bicycles used exclusively in the territory of the
business.

Thus, not all electrically powered vehicles fall under the
rules of electromobility. For example, an electric truck
which is used exclusively on a company’s premises and
cannot be approved for use on public roads will not be sub-

51 Stromsteuergesetz vom 24. Mérz 1999 (BGBI.1S. 378;20001S. 147),
das zuletzt durch Article 6 des Gesetzes, March 30, 2021 (BGBL. I S.
607), geandert worden ist. (Ger.).

52 For further research on energy consumption in Germany see i.a.”
Forschungsberichte zum Energisystem X.0. Nr. 1: Intelligente und
effiziente Vernetzung von Energieerzeugern und -verbrauchern auf
Quartiersebene”.

53 Stromsteuer-Durchfiihrungsverordnung vom 31. Mai 2000 (BGBI.
1 S. 794), die zuletzt durch Artikel 6 der Verordnung, August 11, 2021
(BGBL. I S. 3602), translated (Ger.).
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ject to the rules on electromobility, even if it an electric ve-
hicle in the legal sense. The same may apply to electric or
hybrid cars if they are unregistered and therefore have not
been assigned a registration number. According to Section
1 of the German Road Traffic Act (StraBenverkehrsgesetz
(StVG)),>* the approval of a vehicle is carried out by assign-
ing a registration number. All other things being equal,
this must mean that an electric or hybrid car which is not
registered, and which is used exclusively on a company’s
premises, is not covered by the rules on electromobility. In
addition, there is a curious rule regarding electric bikes:
For instance, if an electric bike is used on public roads, it
could be considered to fall within the scope of the concept
of electromobility—but not if it is used exclusively within
a company’s premises. In Denmark, an electric bike is not
considered to be an electric vehicle on an equal footing
with an electric or hybrid car.

In Germany, the rules for the reimbursement of the
electricity tax for companies are laid down by the Strom-
StG. As a general rule, the StromStG provides for exemp-
tion from tax for the electricity consumption of businesses,
but Sections 9b(1) and 10(1) clearly state that no compen-
sation can be granted for electricity used for electromo-
bility. This allows the tax on electricity for charging elec-
tric vehicles which are not covered by the concept of elec-
tromobility to be reimbursed. This means that if a com-
pany has an electric or hybrid car which is not registered
and which can therefore only be used on the company’s
premises, the company is entitled to reimbursement for
electricity for charging the car. If, on the other hand, the
company uses a registered electric or hybrid car outside
the company’s premises, the company cannot seek reim-
bursement. The underlying basis must therefore be that
the tax on electricity used for charging electric cars cannot
be reimbursed, and the exception is that companies can be
compensated in certain circumstances.

Although it is generally not possible to recover the tax
on electricity for charging electric cars, it is possible to
obtain non-taxable electricity for charging electric cars.
Thus, Section 9 of the StromStG provides for the exemp-
tion of internal consumption of renewable energy.>> Sec-
tion 9(1) states that the following are exempt from tax:

1.

54 Straflenverkehrsgesetz in der Fassung der Bekanntmachung vom
5. Mirz 2003 (BGBI. IS. 310, 919), das zuletzt durch Artikel 1 des Geset-
zes July 12, 2021 (BGBI. I S. 3108), gedndert worden ist (Ger.).

55 Stromsteuergesetz vom 24. Mirz 1999 (BGBI.1S. 378;20001S. 147),
das zuletzt durch Article 6 des Gesetzes, March 30, 2021 (BGBL. I S.
607), gedndert worden ist. (Ger.).
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2.

3. Electricity produced by power plants with a nominal electri-
cal output of up to two MW from renewable energy sources or in
highly efficient CHP stations with a nominal electrical output of
up to two MW and

(@) used by the owner for internal consumption;

(b) supplied by the person operating the power plant or al-
lowing it to be operated [by a third party] to end con-
sumers into whose systems the electricity is fed directly.

In other words, the exemption depends, firstly, on electric-
ity being drawn directly from the installation and sold into
the commercial power grid. Secondly, the electricity must
be used for internal consumption or delivered directly to
an end consumer. This means that if a private individual
has a renewable energy installation and uses the electric-
ity from the installation to charge their electric car, this
could be done without taxation, as it is considered to be
private consumption. In the case of a company which has
a renewable energy power plant and charges its own elec-
tric cars, this consumption will also be considered to be
internal consumption and thus exempt from tax. The ques-
tion is what happens when a charging company uses elec-
tricity to charge other people’s electric cars. In this case,
the charging company is considered to be the end user of
the electricity,*® and thus such consumption will be con-
sidered to be internal consumption. Finally, the rule laid
down in Section 9(1)(3)(b) must mean that electricity from
a renewable energy installation can be supplied without
being taxed to other end-users, provided that the electric-
ity is not distributed into the commercial power grid or
sold commercially. A commercial sale shall entail, in ac-
cordance with Section 9(1)(a) of the StromStG, abolition of
the tax exemption.

5 Subsidies for the construction of
the infrastructure of charging
points in the three countries

As can be seen from the above discussion, the three coun-
tries have not introduced identical rules for the reimburse-
ment of electricity for charging electric cars.

However, it is not only the possibility/lack of reim-
bursement of the electricity tax that prevents consumers

56 See Section 1a(2) of the Stromsteuer-Durchfiihrungsverordnung
vom 31. Mai 2000 (BGBL. I S. 794), die zuletzt durch Artikel 6 der
Verordnung vom 11. August 2021 (BGBL. I S. 3602) gedndert worden
ist (Ger.).
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from converting to hybrid or electric cars. One of the prob-
lems is the practical experience of charging cars in pub-
lic spaces. I would therefore like to briefly highlight Den-
mark, Sweden and Germany’s attempts to support the con-
struction of an adequate infrastructure of charging points
to meet the growing need for access to them. This is done
in all three countries through the introduction of subsidy
schemes.

5.1 Rules for financing charging points for
electric cars in Denmark

In 2021, the Danish Housing and Planning Authority had a
pool of DKK 48 million allocated to supporting the installa-
tion of charging points at shared parking facilities belong-
ing to public housing departments, cooperative housing
associations and owner associations.’” The associations
could apply for 25% of the costs, and only one charging
point can be applied for per 20 residences in the housing
association.

In 2021, the Danish Road Directorate had a pool of
DKK 65 million allocated to supporting publicly available
charging points on private land.>® Thus, charging station
operators and partnerships can apply for support to co-
finance the total cost of setting up rapid and fast charg-
ing points. Subsidies can amount to up to 25% of the to-
tal cost of the projects, and a maximum of DKK 75,000 ex-
cluding VAT per fast-charging point and DKK 220,000 ex-
cluding VAT per charging outlet on a rapid charging point.
The allocation will take into account such aspects as ge-
ographical dispersion in relation to existing charging in-
frastructure and whether there is a real need for charging
infrastructure that cannot be covered under market condi-
tions, including, for example, charging facilities for taxis
in provincial areas. Ensuring equal access for all electric
cars will also be a condition for funding from the pool, so
that ad hoc charging is as simple as subscription-based EV
charging.

In addition, a political agreement has been reached
that®® municipalities and regions may, under certain con-
ditions, co-finance the installation of charging points in
their own areas. This has resulted in a bill being prepared.
The bill has been in consultation and is expected to be in-

57 Bekendtggrelse om tilskud til etablering af ladestandere i feelles
parkeringsanleeg tilhgrende boligforeninger mv. (Den.)

58 Executive Order on pool for publicly available charging points.
59 Aftale om Regulering af ladestandermarkedet af 28. oktober 2021
(Den.).
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troduced in the near future. It will ensure, among other
things, that there is a market for setting up charging points
in outlying areas, for which reason municipalities and re-
gions will be able to co-finance public tenders for charging
infrastructure at their own locations. The possibility of co-
financing is provided within a clear framework, which the
agreement describes as:

[...] co-financing shall be carried out under market terms and
may take place only:

e Within the municipality or region’s own funds for con-
struction,

e For a limited number of years, provisionally until 2024,
as well as

¢ On the basis of a model in which the city/town council
or regional council decides to commit funds for charging
infrastructure contracts only after the invitation to tender
has become necessary, if co-financing proves necessary.

On the face of it, it does not appear that Denmark subsi-
dizes the installation of charging points by private individ-
uals for private use.

However, subsidizing the installation of charging
points is not the only aspect that seeks to make it eas-
ier to “refuel” an EV. It is crucial that it is easy and sim-
ple for everyone to use the existing network of charging
points, regardless of which operator you are a customer of.
A solution to this issue is already in place, as an industry
agreement has been concluded between 96% of the opera-
tor market which is currently setting up charging points in
the public space in Denmark. The agreement means that
operators allow other operators to integrate their charging
network directly into their own app for the benefit of cus-
tomers, so that the customer only needs one start/stop and
payment platform (app or RFID tag/fob).

5.2 Rules for financing charging points for
electric cars in Sweden

In Sweden, subsidy schemes have been put in place to sup-
port the installation of charging points. Thus, it is possi-
ble to apply for State aid for various types of charging in-
frastructure from the Swedish Environmental Protection
Agency or the Swedish Tax Agency. For instance, charging
points for private residences, corporate employees, charg-
ing points available to the public, or charging infrastruc-
ture for heavy vehicles.

Since January 1, 2021, private individuals who own a
home and install a charging point have been able to take
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advantage of a tax rebate for green technology.®® The tax
rebate is 50% of the labor costs and materials associated
with the installation of a charging point.5!

The “Elbilsladdning for féretag och organisationer”
scheme allows housing associations, organizations and
companies to apply for financial support for the installa-
tion of charging points. The subsidy is granted as a lump
sum of a maximum of 50% of the eligible costs, up to a
maximum of SEK 15,000 per charging point. To receive the
subsidy, a payment application must be submitted to the
Swedish Environmental Protection Agency.

“Elbilsladdning for allmdnheten” provides the oppor-
tunity to apply for financial aid for publicly available
charging points. The maximum amount of aid to publicly
available charging points depends on the estimated oper-
ating profit expected to be made by the charging point.
Thus, Article 56(6) of the Block Exemption Regulation
(EU)#2 states that:

The aid amount shall not exceed the difference between the eli-
gible costs and the operating profit of the investment. Operating
profits shall be deducted from the eligible costs®? ex ante, on the
basis of reasonable projections, or through a claw-back mecha-
nism.

Therefore, in addition to documentation of costs incurred,
a profitability calculation is required which reports the ex-
pected operating profit when the station is in operation
and the reason for these calculations. The selling price of
the electricity sold must correspond to the market price.
Thus, the application of this scheme is more administra-
tively cumbersome than the application for, say, private
individuals, who have to document only the costs of in-
stalling a charging point.

The Swedish subsidy scheme “Laddning och laddin-
frastruktur for andra fordon dn personbilar” provides for
the possibility of applying for state aid for charging sta-
tions for buses, trucks, and boats. It should be borne in
mind here that the amount of the aid depends on the size

60 See Sections 36-45 of the Inkomstskattelag (1999:1229) (Swed.).
61 Inorder to alleviate the liquidity needs of citizens, they can receive
the rebate directly on the invoice from the installation contractor.

62 Commission Regulation (EU) No. 651/2014 of June 17, 2014, declar-
ing certain categories of aid compatible with the internal market in
application of Articles 107 and 108 of the Treaty Text.

63 The eligible costs consist of the costs of investing in tangible and
intangible assets within the meaning of Article 56(5) of Commission
Regulation (EC) No. 651/2014 of June 17, 2014, on the compatibility of
certain categories of aid with the internal market under Articles 107
and 108 of the Treaty.
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of the business, in accordance with Article 36 of the Block
Exemption Regulation.*

5.3 Rules for financing charging points for
electric cars in Germany

Germany has also chosen to support the construction of
the EV charging station infrastructure through subsidies.
Therefore, in 2017, the German Federal Government intro-
duced the subsidy scheme “Forderrichtlinie Ladeinfras-
truktur fiir Elektrofahrzeuge in Deutschland”, for which
EUR 300 million has been allocated between 2017 and
2021. Both private and public investors have been subsi-
dized for the installation of publicly available charging
points. Over those four years, for example, subsidies were
granted for the construction of 30,000 charging points, of
which almost 10,000 were fast charging points.

On March 24, 2021, the “Ladeinfrastruktur vor Ort”¢>
subsidy scheme was introduced. The scheme has been al-
located EUR 300 million, and its primary purpose is to sup-
port small and medium-sized enterprises in order to give
them an incentive to invest in the electromobility of the fu-
ture.

In addition, a subsidy program, “Offentlich
zugangliche Ladeinfrastruktur fiir Elektrofahrzeuge in
Deutschland” has been introduced,® which runs from
summer 2021 to the end of 2025¢7. The subsidy program
has been allocated EUR 500 million. This scheme sup-
ports the installation of ordinary charging points with a
charging capacity of up to 22 kW and fast charging points
with a capacity of more than 22 kW, where only DC charg-
ing is possible. With the budget available, before the end
of 2025, at least 50,000 charging points (of which at least
20,000 are fast charging points) will be established under
this program.

64 Article 36(6). The aid intensity may not exceed 40% of the eligible
costs and Section 7. The aid intensity may be increased by 10 percent-
age points in the case of aid to medium-sized enterprises and by 20
percentage points in the case of aid to small enterprises.

65 Bekanntmachung der Richtlinie iiber den Einsatz von Bundesmit-
teln im Rahmen des BMVI-Programms “Ladeinfrastruktur vor Ort”
(Ger.).

66 Bekanntmachungder Forderrichtlinie ”Offentlich zugingliche
Ladeinfrastruktur fiir Elektrofahrzeuge in Deutschland,“ July 13, 2021.
67 This is in line with recommendations from Nationale Akademie
der Wissenschaften Leopoldina acatech — Deutsche Akademie der
Technikwissenschaften Union der deutschen Akademien der Wis-
senschaften in ”Wenn nicht jetzt, wann dann — wie die Energiewende
gelingt”, October 21, 2021.
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Finally, subsidy schemes for private charging points
have been introduced.® Subsidies may be applied for for
the setting up of charging points in non-publicly accessi-
ble areas, such as rental or owner-occupied homes. Thus,
private individuals, homeowner associations, cooperative
housing societies, rental housing associations, etc. can ap-
ply for subsidies.

6 Final remarks

As can be seen from the above, only Denmark has intro-
duced rules on the reimbursement of electricity tax for the
charging of electric cars. The way in which the Danish re-
imbursement rules are introduced is somewhat unconven-
tional and therefore presents certain challenges for those
who wish to make use of the rules.

In addition, certain requirements which are not imme-
diately set out in the legal text must be met before the re-
imbursement rules can be applied.

For instance, a meter must be present in the actual
charging station. This rule is set out exclusively in the leg-
islative remarks and in a reply from the Minister for Tax-
ation, where the requirement is justified by the fact that
a secondary meter located elsewhere may give rise to the
possibility of error or fraud, since electricity can be used
for purposes other than charging cars. This attitude may
be surprising, since in other contexts, secondary meters
are approved for the inventory of electricity.

The business which may seek reimbursement of the
electricity tax shall be the business who operates the
charging points at its own expense and risk. This means
that customers, i.e., those who purchase the charging of
the cars, must not under any circumstances be at risk of re-
ceiving an additional bill for the maintenance or destruc-
tion of the charging point. If such a risk exists, however
slight, it would mean that the Tax Administration does
not consider the charging point to be operated at the com-
pany’s expense and risk.

With the introduction of the special scheme, it does
not matter who is responsible for the supply of electricity
to the charging point. Thus, delivery can be made from the
electricity supplier or from the customer, whether the lat-
ter is a business or a private household. It does not matter
as long as it can be documented that full tax has been paid
on the electricity.

68 MerkblattLadestationen fiir Elektroautos — Wohngebiude (Ger.).
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This means that the company wishing to seek reim-
bursement must have an invoice stating that the full tax
has been paid before the company can seek reimburse-
ment. This is not an option if the customer to whom they
provide the charging service and from whom the electricity
is supplied, has a renewable energy power plant or uses,
for example, the reduced rate of electric heating. In such
cases, however, it is possible to apply for reimbursement if
the company arranges for electricity to be supplied to the
charging point by the electricity provider.

The special rule on the reimbursement of electricity
tax in connection with the charging of electric cars refers
to the general reimbursement rules of the Electricity Tax
Act in Section 11 of the Electricity Tax Act. It is therefore a
condition that businesses applying for reimbursement are
considered to be consumers of electricity and are VAT reg-
istered. There is no doubt that they are considered to be
consumers, as the authorities consider the electricity con-
sumption to be carried out in connection with the charging
of the electric car and not in connection with driving. The
fact that they must be VAT registered means that they must
meet the conditions of the VAT Act in order to be a taxable
person and have transactions subject to VAT. Normally,
mixed-transaction businesses are required to calculate the
reimbursement of electricity tax according to an alloca-
tion of revenue for VAT purposes, regardless of whether the
electricity is actually metered by to a secondary meter that
gives a more accurate picture of consumption. However, if
the company applies the special scheme for the reimburse-
ment of electricity tax on the charging of electric cars, it
will be able to obtain reimbursement of the full tax on the
electricity used in the charging points, provided that the
charging is carried out for taxable transactions.

Finally, it should be borne in mind that a tax refund
must comply with the European internal market rules. The
special rule on the reimbursement of the electricity tax for
charging electric cars is State aid; however, it is covered by
the Block Exemption Regulation as it is introduced on envi-
ronmental grounds, which means that it does not infringe
EU rules. That being said, the fact that the rule is State aid
means that, under certain conditions, companies are sub-
ject to the reporting obligation for the receipt of State aid.®®

Since neither Germany nor Sweden has introduced re-
imbursement rules for the taxation of electricity used for
charging electric cars, it is not possible to make a direct
comparison of the reimbursement rules of the three coun-
tries. However, there are a number of ways to receive re-

69 See BEK No. 566 of 05/03/2019, Bekendtggrelse om efterlevelse af
regler for tildeling af statsstgtte pa skatteomradet (Den.).
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imbursement of the electricity tax used for the charging of
electric vehicles in Germany.

For instance, companies may seek reimbursement for
the tax on electricity used to charge certain electric or hy-
brid cars. It is, therefore, a requirement that the car is not
approved under the Road Traffic Act and can therefore only
be used on the company’s premises. The reimbursement
options in Germany are due to the fact that these vehicles
are not considered to be covered by the concept of elec-
tromobility, which is why electricity used by a business to
charge those particular vehicles falls within the general re-
imbursement rules for electricity used by businesses. This
means that, despite the complex rules, both private indi-
viduals and companies are better off financially in Den-
mark, because so far, it is possible to recover most of the
tax on electricity for charging electric cars. In the case of
a private individual, he or she must purchase the charg-
ing from a charging company, as electricity is required to
be used for a taxable activity before reimbursement can
be granted. The charging company will be able to recover
the tax and pass this allowance on in the form of reduced
charging rates.

In addition, in all three countries it is possible to use
tax-exempt electricity for, among other things, charging
electric cars. However, the requirements for this option dif-
fer somewhat across the three countries: In Denmark, two
types of electricity are exempt from electricity tax: 1) elec-
tricity produced by a power plant whose capacity is less
than 150 kW; 2) electricity from renewable energy power
plants used by the actual owner of the plant. In Germany,
electricity from renewable energy installations used di-
rectly from the installation (regardless of whether the elec-
tricity is being used by the actual owner or another end-
user) is exempt from tax as long as the electricity is not
distributed into a commercial power grid or sold commer-
cially. In Sweden, both electricity produced in minor gen-
erator installations and renewable energy installations is
subject to exemption from tax. Here, too, there is a require-
ment that electricity is not distributed into the commer-
cial power grid or sold commercially. However, there is not
any requirement that the electricity must be used by actual
owner. It is not insignificant that both Germany and Swe-
den allow others besides the owner of a renewable energy
power plant to use electricity from the installation without
it being taxed. This may mean that while the Danish rules
do not allow electricity produced on a company’s renew-
able energy power plant(s) to be used for charging its own
and other people’s cars tax-free, the difference between
the rules will effectively mean that in Germany and Swe-
den, it is possible to charge both the company’s own cars
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and other people’s cars without taxing the electricity be-
ing used.

All three countries have introduced subsidy schemes
to support the construction of charging infrastructure
for both publicly available charging points and charging
points in housing associations, etc. That being said, it
seems that unlike Denmark, Sweden and Germany also
provide subsidies for the installation of charging points in
private homes.
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